
Development - Restricted from Causing a Nuisance or Annoyance? 
 
Many developers, but more particularly private landowners, are oblivious to the existence of restrictive 
covenants or other title matters when they are considering developing a site or simply extending their private 
residential property.   
 
A huge amount of emphasis has historically been placed on the existence of restrictive covenants that have 
a clear intention to prevent development whether with or without the consent of a third party.  These 
covenants commonly relate to a prohibition to erect more than one single private dwelling house on the land 
or alternatively to extend or add to a dwelling with or without the consent of a third party.  A recent High 
Court decision in the case of Dennis and others v Davies (2008) has held that the construction of a house 
extension breached a restrictive covenant against nuisance and annoyance.  This involved a private 
residential townhouse where it was held by the court that on the basis that the ordinary use of a house is for 
pleasurable enjoyment, the test of annoyance and nuisance is an objective one.  The decision of the High 
Court in this case has served to emphasis the importance of not only checking the requirements of planning 
law but also whether there would be any obstacles or hindrances to the proposed development from a title 
perspective.  In the case of Dennis, the fact that the Defendant had obtained planning permission for the 
extension did not prevent the High Court from finding that the loss of view would be significant and therefore 
in breach of the nuisance and annoyance covenant.  The case is also a warning of the danger of starting 
work before obtaining all requisite consents and obtaining advice on whether there are any title issues that 
could hinder the ability to develop and in addition obtaining that advice before the cost of obtaining planning 
permission is pursued. 
 
If a developer establishes the existence of an offending restrictive covenant there are options available to the 
developer to try and overcome the prohibition.  The emphasis being that if you are contemplating extending 
your house or developing a site, you are strongly advised to seek legal advice before committing to purchase 
the site, making a planning application or indeed commencing any works. 
 
If you require any assistance in respect of any matters relating to the topic addressed in this article or indeed 
any other property matters, please do not hesitate to contact us on 01908 660966 or 01604 828282. 
 
  
 
 
 
 
 


